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This book is dedicated to my fellow recruits in Basic Recruit Class #281 and
my mentors (especially Coordinator E. E. Eunice) at the Pat Thomas Law
Enforcement Center in Tallahassee, and to all law enforcement personnel who
put their lives on the line to make our society a better place.





PREFACE

During my legal studies at the Creighton University School of Law,
I realized how society is dependent on and shaped by the U. S.

Constitution and the interpretations of it that the U. S. Supreme Court
makes. Being also a professor of psychology, I was intrigued by how
human behavior, which operates by legally-based rights and duties, is
determined by constitutional law far more than psychology has
acknowledged. That is, society and its individuals impose strong rein-
forcement on every person to adopt and maintain personal conduct
that is deemed to be legal. Rewards and punishments accompany this
powerful societal press, as evidenced by the criminal justice system.

After more than two decades of practicing law and teaching law-
related courses at the University of Nebraska at Omaha, I became
increasingly aware of the importance of law enforcement. As I began
to study criminal justice in general and law enforcement in particular,
it was obvious that law enforcement officers (LEOs) are the frontline
of defense against harm to the public; and daily, each LEO must make
autonomous judgments that can turn out to be effective or ineffective,
and can make or break the LEO’s career. Every aspect of the LEO’s
decision making is subject to close scrutiny by the chain of command
within the employing law enforcement agency and the public at large
(as well as the news media!). Often, unpredictable and extrinsic factors
such as from political sources, will influence law enforcement opera-
tions with effects from policy to an LEO’s decision making.

From my analysis of law enforcement, I recognized that search and
seizure, as set forth in the Fourth Amendment, is one of the most prob-
lematic sectors of the LEO’s daily routine. For example, when stop-
ping a vehicle for, say, a traffic violation, the LEO, beyond issuing a
citation, must immediately decide whether it is appropriate to detain
or arrest the driver, and/or search for and seize possible evidence of
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crime. A myriad of ill-defined factors can potentially influence the
decision and determine the propriety of the LEO’s actions.

After the 9-11 terrorist attacks, my commitment to law enforcement
increased substantially, and in 2004, I completed a full-time Basic
Police Academy at the Pat Thomas Law Enforcement Center in
Tallahassee. Listening to the instructors and talking to my fellow
recruits and many LEOs made it clear that, when on the job, LEOs
typically have too little training for assuredly being effective in search
and seizure. Likewise, many persons who work in the criminal justice
system, such as corrections and probationary personnel, could benefit
from advanced knowledge of search and seizure issues.

This book aims to provide critical information about the U. S.
Constitution, with special emphasis on search and seizure. The
method for learning capitalizes on review and analysis of relevant U.
S. Supreme Court decisions. For each case considered, the specific
meaning for law enforcement will be highlighted. Although it is not
possible to establish a hard and fast formula for a LEO’s decision mak-
ing for all search and seizure situations, the U. S. Supreme Court cases
provide legal reasoning, principles, and decisions that, taken as a
whole, can constitute a useful mindset. The final chapter sets forth
practical guidance for the LEO, with the goal of promoting effective
decision making pertaining to search and seizure.

The substance of this book is essential for law enforcement and
criminal justice training programs. Also, the book provides attorneys,
forensic specialists, and law enforcement personnel already in the field
with valuable information for professional development.

Appreciation is due to my spouse, Professor Jane DiVita Woody for
her editing of the manuscript, and to the University of Nebraska at
Omaha for providing the electronic database needed to research the
U. S. Supreme Court Cases.
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Chapter One

UNDERSTANDING THE LEGAL PROCESS
FOR CRIMINAL PROSECUTION

This book is for law enforcement officers (LEOs) and is specifically
about how to execute search and seizure in a manner deemed

appropriate under the Fourth Amendment of the United States (U. S.).
As will be evident, law enforcement often undermines effectiveness by
failing to protect the rights of the suspect or alleged offender. This
book aims to strengthen the LEO’s judgment about how to perform a
search and seizure, and thereby maximize the potential for prosecu-
tion of offenses.

Today, well-formulated judgments in everyday law enforcement are
essential. The modern trend is toward so-called “community policing,”
which is “being ushered into police departments across the nation”
(Walker & Katz, 2005, p. 313), and is “largely focused on establishing
and maintaining relationships between the police and the community”
(p. 316). Community policing is linked to problem-oriented interven-
tions, which call for discretionary judgments that reflect understand-
ing, confidence, and competence (Toch & Grant, 2005). Consequently,
community acceptance of law enforcement is particularly at risk when
decisions must be made quickly in idiosyncratic situations. This means
that the decision to stop, frisk, search, or seize a suspect, as well as pos-
sibly moving onto arrest, must be executed with prudence and wis-
dom. This book is intended to provide authoritative information,
gleaned from U. S. Supreme Court decisions, that will provide the
LEO with practical and wise ideas for daily decision making.

The contents of this book will not be adequate for a thorough under-
standing of many aspects of criminal law, since it has a limited scope.
It does not deal in depth with the U. S. Constitution in general and
such law enforcement specifics as, say, bookings (with photographs
and fingerprinting), interviewing and interrogations, show-ups and
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line-ups, and numerous pretrial procedures. Instead and with steadfast
purpose, this book focuses only on understanding and implementing
a search and seizure in the course of everyday law enforcement in
order to provide the prosecution with an arrest and evidence that
potentially can be used appropriately and effectively in court pro-
ceedings.

It is particularly important to realize the limitations imposed by
studying cases. It is a public misconception to believe that there is such
a thing as a “precedent case” that is assuredly applicable to and deter-
minative of the facts and judgments of every encounter in law enforce-
ment. With the first step in the detainment of a possible suspect (i.e.,
before there is probable cause for an arrest or a search or seizure), the
LEO must, at the same time, make instant and appropriate judgments.
One of the best ways to enrich these judgmental processes is to have
knowledge of how the U. S. Supreme Court has viewed similar
encounters.

One of the first things taught in law schools is how to distinguish one
case from another case. Like an attorney, the LEO must be able to rec-
ognize that any given fact from the scene may alter the application of
a seemingly clear legal principle or ruling in an earlier U. S. Supreme
Court case. The new fact may call for a change in the course of action
(e.g., during a search incident to an arrest).

The reviews of U. S. Supreme Court cases presented in this book
offer information intended to educate, not provide hard-and-fast pre-
scriptions and proscriptions for decision making related to search and
seizure. In the end, the LEO must always exercise personal judgment
regarding when, how, and on whom to conduct a search or seizure.

Certain cases discussed in this book may seem to contradict each
other, and some have, in fact, been criticized and perhaps even judi-
cially modified or overturned since the initial Supreme Court decision
was published. Again, the materials in this book should be considered
conceptually, not as precise directions for law enforcement decision-
making or actions. The final chapter will, however, review each of the
preceding chapters, cull out critical legal principles, and offer guide-
lines that have relevance to modern-day law enforcement.
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THE UNITED STATES CONSTITUTION

The U. S. Constitution is the guiding light for the criminal justice
system. That is, for law enforcement activities, the judiciary, correc-
tions, and numerous other governmental sectors aligned with dealing
with crime must accommodate and protect the rights of individuals. A
primary example is that, notwithstanding its great authority, a state
legislature cannot, as per the Fourteenth Amendment, adopt any
statute that is contradicted by the U. S. Constitution. For another
example, any regulation or policy promulgated by a particular law
enforcement source may or may not pass scrutiny for
Constitutionality.

The interpretation of the U. S. Constitution is subject to human fal-
libility. Fallon (2004) underscores the importance of judicial determi-
nations, yet recognizes that there may be flaws:

Constitutional adjudication is frequently a highly judgmental process. Some people
may assume that the Supreme Court decides constitutional cases by simply tak-
ing note of the Constitution’s plain language, perhaps in light of “the framers’
intent,” and then applying the written text rather mechanically to the problem
at hand. This image is often dramatically misleading. (p. xx)

The esteemed U. S. Supreme Court is cognizant of and gives some
undefined weight to the prevailing public policies (i.e., the values,
preferences, and morals in society). From his scholarly analysis, Fallon
offers eleven conclusions that should be internalized by LEOs: “Our
Constitution is a dynamic document, which draws its meaning partly from
evolving thinking and the pressure of events” (p. 269); “Despite the dynamism
of American constitutional practice, the Constitution is at the center of decision-
making and debate” (p. 270); “Despite the Constitution’s flexibility on some
points, it is inflexible on others” (p. 271); “Actors besides the courts influence
the development of constitutional law” (p. 271); “Judicial decision-making is
inevitably ‘political’ in one sense of that term” (p. 272); “The role of politics
appropriately triggers concern” (p. 273); “The Supreme Court seldom diverges
too far from the central values of popular political majorities” (p. 274);
“Although the courts have an important role in protecting minority rights, the
protection historically afforded to minorities should not be exaggerated” (p.
275) “Political movements help to shape constitutional law” (p. 275); “It mat-
ters who sits on the Supreme Court” (p. 276); and finally “There are fewer
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simple truths about constitutional law than most Americans would probably
expect” (p. 277).

The foregoing eleven principles pointedly tell the LEO to expect to
encounter judicial rulings that may be difficult to fathom or accept.
Regardless, as Fallon reminds us, “The status of the Constitution as
higher law is crucial to the role played by courts, and especially the
Supreme Court, in the American scheme of government” (p. 9). In
other words, the LEO must uphold the tenets, principles, and rules
articulated in U. S. Supreme Court decisions. 

THE PROCESS OF LAW

LEOs are an integral segment of the process of law, for which the
primary objective is to resolve disputes. In the case of criminal law, the
disputes are between society (e.g., the State as prosecutor) and a per-
son alleged to have violated the criminal statutory code (e.g., the
alleged offender as defendant).

Each state commonly promulgates its unique statutory definitions of
crimes, as well as the criminal procedures for adjudicating the cases.
LEOs must determine that there is probable cause for the arrest in an
expeditious manner. After all, the prospect of arrest and incarceration
can deprive a citizen of the right of liberty that is protected by the U.
S. Constitution. Thus, the earlier statement about state determination
of crimes and adjudication rules has limits.

By definition, a process is a method with a purpose, and can be
highly complex and interactive with other systems or processes. With
criminal law processes and procedures, the LEO’s functions are
defined by public policy (the amorphous array of values and beliefs
held by society), as well as statutory and case law. To complicate mat-
ters, law enforcement is subject to political influences, some of which
may seem contradictory to logic and reason. Note, as discussed in the
preceding section of the chapter, the similarity of influences on the
judges and on LEOs.

Legal procedures are the rules for regulating actions of all involved
in the criminal legal processes. Here again, statutory and case law
defines and refines the procedural steps in administering law enforce-
ment and criminal justice.
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